ADDENDUM A
TO AGREEMENT
Valerian, LLC (the "Consultant") and Parker Jordan Metropolitan District (the "District")
20th
day of August, 2009, for L&E landscape plans
entered into Agreement, effective the
submittal regarding the Alternate Regional Trail (the "Agreement"). The Consultant and District
shall be individually referred to herein as a "Party" and collectively referred to herein as the
"Parties." The Parties have agreed to enter into and incorporate this Addendum A as part of the
Agreement. In the event a conflict exists between this Addendum and the Agreement, the terms of
this Addendum shall apply.
iNDEPENDENT CONTRACTOR. The Consultant is an independent contractor
and nothing contained herein shall be construed as constituting any relationship with the District
other than that of owner and independent contractor, nor shall it be construed as creating any
relationship whatsoever between the District and the Consultant's employees. Neither the
Consultant nor any of its employees are or shall be deemed employees of the District. The
Consultant is not, and shall not act as, the agent of the District. The Consultant has no authority
to hire or contract on behalf of the District and shall not make any representation to the contrary.
The employees who assist the Consultant in the performance of the Services shall at all times be
under the Consultant's exclusive direction and control and shall be employees of the Consultant
and not employees of the District. The Consultant shall pay all wages, salaries and other
amounts due its employees in connection with the performance of the Services and shall be
responsible for all reports and obligations respecting such employees, including, without
limitation, social security tax, income tax withholding, unemployment compensation, worker's
compensation, employee benefits and similar matters. Further, the Consultant has sole authority
and responsibility to employ, discharge and otherwise control its employees. The Consultant has
sole authority and responsibility as principal for its agents, employees and all others it hires to
perform or assist in performing the Services, if any. The Consultant is not entitled to worker's
compensation benefits and the Consultant is obligated to pay federal and state income taxes
on moneys earned pursuant to this Agreement.
SUBCONTRACTORS. The Consultant is solely and fully responsible to the
District for the performance of all work under this Agreement, whether performed by the
Consultant or a subcontractor engaged by the Consultant. Use of any subcontractor by the
t.in such apjr3H. thc
shall be prc-ppr'vd in writing by 1-c Thtrict. To
together
with
resume(s)
of training and
Consultant shall submit the name of the subcontractor,
experience in work of like character and magnitude as the work to be subcontracted, to the
District. The Consultant agrees that each and every agreement of the Consultant with any
subcontractor to perform work under this Agreement shall contain an indemnification provision
identical to the one contained herein holding the District harmless for the negligent or tortious
acts of the subcontractor. The Consultant further agrees that any such subcontract shall be
terminable not-for-cause and that, unless directed otherwise by the District, the Consultant shall
immediately terminate all such subcontracts immediately upon termination of this Agreement.
Prior to commencing any of the work, a subcontractor shall provide evidence of insurance
coverage to the District as provided in Paragraph 3. The Consultant further agrees that all such
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subcontracts shall provide that they may be terminated immediately without further cost upon
termination of this Agreement.
3.

CONSULTANT'S INSURANCE.

The Consultant shall acquire and maintain throughout the entire term of
this Agreement, including any extensions of the term, statutory workers' compensation insurance
coverage, comprehensive general liability insurance coverage and automobile liability insurance
coverage in the minimum amounts set forth in Exhibit' A, attached hereto and incorporated
herein by this reference. Any policy of insurance obtained to comply with this Paragraph shall
provide that the District shall receive thirty (30) days' written notice prior to the policy's
cancellation, non-renewal or modification to any provisions of such policy affecting the
insurance coverage requirements under this Agreement. With the exception of automobile
liability insurance, a waiver of subrogation and rights of recovery against the District, its
directors, officers, employees and agents is required for each coverage provided. All coverages
provided pursuant to this Paragraph shall be primary and any insurance maintained by the
District shall be considered excess. The District shall have the right to verify or confirm, at any
time, all coverages, information or representations contained herein.
Prior to commencing any work under this Agreement, the Consultant shall
provide the District with a certificate or certificates evidencing the policies required by this
Paragraph, as well as the amounts of coverage for the respective types of coverage. If the
Consultant subcontracts any portion(s) of the work, said subcontractor(s) shall be required to
furnish certificates evidencing statutory workers' compensation insurance, comprehensive general
liability insurance and automobile liability insurance in amounts satisfactory to the District and the
Consultant. If the coverage required under this Paragraph expires during the term of this
Agreement, the Consultant or subcontractor shall provide replacement certificate(s) evidencing the
continuation of the required policies.
The Consultant's failure to purchase the required insurance shall not serve to
release it from any obligations contained herein; nor shall the purchase of the required insurance
serve to limit the Consultant's liability under any provision herein. The Consultant shall be
responsible for the payment of any deductibles on issued policies.

INDEMNIFICATION. The C.'rnsultant sbll 'mni', defend and hold harmless
the District and its directors, officers, contractors, employees and agents from and against all
liability, claims, suits, losses, damages, costs and demands, including reasonable attorney's fees
and defense costs, arising from the tortuous acts, criminal acts, negligent acts, willful
misconduct, errors or omissions of the Consultant or its subconsultants in the performance of
professional services under this Agreement. The Consultant is not obligated to indemnify the
District for the District's own negligence. This indemnification obligation shall survive the
expiration or termination of this Agreement.
4.

Insurance coverage requirements specified herein shall in no way lessen or limit the
liability of the Consultant under the terms of this indemnification obligation. The Consultant
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shall obtain, at its own expense, any additional insurance that it deems necessary for the
District's protection in the performance of this Agreement.

DISTRICT PAYMENTS ARE SUBJECT TO ANNUAL APPROPRIATION
AND BUDGET. The Consultant expressly understands and agiees that the District's obligations
hereunder shall extend only to monies appropriated for the purposes of this Agreement by the
District and shall not constitute a mandatory charge, requirement or liability in any ensuing fiscal
year beyond the then-current fiscal year. No provision of this Agreement shall be construed or
interpreted as a delegation of governmental powers by the District, or as creating a multiplefiscal year direct or indirect debt or other financial obligation whatsoever of the District or
statutory debt limitation, including, without limitation, Article X, Section 20, or Article XI,
Sections 1, 2 or 6 of the Constitution of the State of Colorado. No provision of this Agreement
shall be construed to pledge or to create-a lien on any class or source of District funds, nor shall
any provision of this Agreement restrict the future issuance of bonds or obligations payable from
any class or source of District funds.

UNDOCUMENTED WORKERS.
Pursuant to the requirements of Section 8-17.5-102(1), C.R.S., the
Consultant hereby certifies to the District that the Consultant shall not knowingly employ or
contract with an illegal alien to perform work under the Agreement or enter into a contract with a
sub-consultant that knowingly employs or contracts with an illegal alien to perform under the
Agreement. The Consultant represents, warrants and agrees that it, has participated or has
attempted to participate in the E-Verify Program (as defined in Section 8-17.5-101(3.7), C.R.S.,
as amended) in order to confirm the employment eligibility of all employees of the Consultant
who are newly hired for employment in the United States.
A.

B.

In accordance with Section 8-17.5-102(2)(a), C.R.S., the Consultant shall

not:

Knowingly employ or contract with an illegal alien to perform
work under the Agreement; or
Enter into a contract with a sub-consultant that fails to certify to
the Consultant that the sub-consultant shall not knowingly employ
or contract with an illegal alien to perform work under the
Agreement.
The Consultant represents and warrants that it has verifiedor attempted to
verify through participation in the E-Verify Program the employment eligibility of all of its
employees who are newly hired for employment in the United States, and if the Consultant is not
accepted into the E-Verify Program prior to entering into this Agreement the Consultant shall
apply to participate in the E-Verify Program every three (3) months until the Consultant is
accepted or the Agreement has been completed, whichever occurs earlier. This provision shall
be effective for so long as the E-Verify Program is in effect.
C.
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The Consultant shall not use E-Verify Program procedures to undertake
pre-employment screening ofjob applicants while this Agreement is in effect.
D.

a sub-consultant
an
illegal alien, the
with
or
contracts
employs
knowingly
this
Agreement
performing work under
Consultant shall:

E.

If the Consultant obtains actual knowledge that

Notify the sub-consultant and the District within three (3) days that
the Consultant has actual knowledge that the sub-consultant is
employing or contracting with an illegal alien; and
Terminate the sub-contract with the sub-consultant if, within three
days of receiving the notice required pursuant to sub-paragraph
(a) above, the sub-consultant does not stop employing or
contracting with the illegal alien; except that the Consultant shall
not terminate the contract with the sub-consultant if during such
three (3) days the sub-consultant provides information to establish
that the sub-consultant has not knowingly employed or contracted
with an illegal alien.
The Consultant shall comply with any and all reasonable requests made in
by the Colorado Department of Labor and Employment, pursuant
investigation
the course of an
to applicable law.
F.

If the Consultant violates any provision of this Agreement or

§ 8-17.5the
Consultant
and
immediately
101, et seq., C.R.S., the District may terminate the Agreement
shall be liable to the District for actual and consequential damages of the District resulting from
such termination, and the District shall report such violation by the Consultant to the Colorado
Secretary of State, as required by law.

G.

AMENDMENT 54 COMPLIANCE. Because of a presumption of impropriety
between contributions to any campaign and sole source government contracts, Consultant shall
contractually agree, for the duration of this Agreement and for two years thereafter, to cease
making, causing to be made, or inducing by any means, a contribution, directly or indirectly, on
behalf of the Consultant or on behalf of his or her immediate family member and for the benefit
of any political paity or. for the.benefit cfany candidate for any elected office of the state OF any
of its political subdivisions.
7.

Further, on or after December 31, 2008, and to the extent required by law, the Consultant
shall comply with article XXVIII, Sections 15 through 17 of the Colorado Constitution (also
known as Amendment 54) as they may apply to the Consultant. The language of applicable
sections is as follows:

Section 15: Because of a presumption of impropriety between contributions to any
campaign and sole source government contracts, contract holders shall contractually
agree, for the duration of the contract and for two years thereafter, to cease making,
causing to be made, or inducing by any means, a contribution, directly or indirectly, on
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behalf of the contract holder or on behalf of his or her immediate family member and for
the benefit of any political party or for the benefit of any candidate for any elected office
of the state or any of its political subdivisions.
Section 16: To aid in enforcement of this measure concerning sole source contracts, the
executive director of the department of personnel shall promptly publish and maintain a'
summary of each sole source government contract issued. Any contract holder of a sole
source government contract shall promptly prepare and deliver to the executive director
of the department of personnéla true andoriect "Government Contract Summary," in
digital format as prescribed by that office, which shall identify the names and addresses
of the contract holders and all other parties to the government contract, briefly describe
the nature of the contract and goods or services performed, disclose the start and end date
of the contract, disclose the contract's estimated amount or rate of payment, disclose the
sources of payment, and disclose other information as determined by the executive
director of the department of personnel which is not in violation of federal law, trade
secrets or intellectual property rights. The executive director of the department of
personnel is hereby given authority to promulgate rules to facilitate this section.
Section 17: (1) Every sole source government contract by the state or any of its political
subdivisions shall incorporate article XXVIII, section 15, into the contract. Any person
who intentionally accepts contributions on behalf of a candidate committee, political
committee, small donor committee, political party, or other entity, in violation of section
15 has engaged in corrupt misconduct and shall pay restitution to the general treasury of
the contracting governmental entity to compensate the governmental entity for all costs
and expenses associated with the breach, including costs and losses involved in securing
a new contract if that becomes necessary. If a person responsible for the bookkeeping of
an entity that has a sole source contract with a governmental entity, or if a person acting
on behalf of the governmental entity, obtains knowledge of a contribution made or
accepted in violation of section 15, and that person intentionally fails to notify the
secretary of state or appropriate government officer about the violation in writing within
ten business days of learning of such contribution, then that person may be contractually
liable in an amount up to the above restitution.
Any person who makes or causes to be made any contribution intended to promote or
influence the result of an election on a ballot issue shall not be qualified to enter into a
sole source government contract relating to that particular ballot issue.
The parties shall agree that if a contract holder intentionally violates section 15 or
section 17 (2), as contractual damages that contract holder shall be ineligible to hold any
sole source government contract, or public employment with the state or any of its
political subdivisions, for three years. The governor may temporarily suspend any
remedy under this section during a declared state of emergency.

(4) Knowing violation of section 15 or section 17 (2) by an elected or appointed official
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is grounds for removal from office and disqualification to hold any office of honor, trust
or profit in the state, and shall constitute misconduct or malfeasance.
(5) A registered voter of the state may enforce section 15 or section 17 (2) by filing a
complaint for injunctive or declaratory relief or for civil damages and remedies, if
appropriate, in the district court.

Definitions regarding article XXVIII can be found in Section 2, including:
(4.5) "Contract holder" means any non-governmental party to a sole source government
contract, including persons that control ten percent or more shares or interest in that
party; or that party's officers, directors or trustees; or, in the case of collective bargaining
agreements, the labor organization and any political committees created or controlled by
the labor organization;
(8.5) "Immediate family member" means any spouse, child, spouse's child, son-in-law,
daughter-in-law, parent, sibling, grandparent, grandchild, stepbrother, stepsister,
stepparent, parent-in-law, brother-in-law, sister-in-law, aunt, niece, nephew, guardian, or
domestic partner;

(14.4) "Sole source government contract" means any government contract that does not
use a public and competitive bidding process soliciting at least three bids prior to
awarding the contract. This provision applies only to government contracts awarded by
the state or any of its political subdivisions for amounts greater than one hundred
thousand dollars indexed for inflation per the United States bureau of labor statistics
consumer price index for Denver-Boulder-Greeley after the year 2012, adjusted every
four years, beginning January 1, 2012, to the nearest lowest twenty five dollars. This
amount is cumulative and includes all sole source government contracts with any and all
governmental entities involving the contract holder during a calendar year. A sole source
government contract includes collective bargaining agreements with a labor organization
representing employees, but not employment contracts with individual employees.
Collective bargaining agreements qualify as sole source government contracts if the
contract confers an exclusive representative status to bind all employees to accept the
terms and conditions of the contract;
(14.6) "State or any of its political subdivisions" means the state of Colorado and its
agencies or departments, as well as the political subdivisions within this state including
counties, municipalities, school districts, special districts, and any public or quasi-public
body that receives a majority of its funding from the taxpayers of the state of Colorado.

[Remainder ofpage intentionally left blank].
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IN WITNESS WHEREOF, the Parties have caused this Addendum A to be duly executed
and delivered by their respective officers thereunto duly authorized and effective as of the
day of August, 2009.

PARKER JORDAN METROPOLITAN DISTRICT

ATTEST:

Don L

,

Secretary

APPROVED AS TO FORM
MILLER ROSENBLUTH, LLC
General Counsel to the District

VALERIAN, LLC, a Colorado limited liability
ce
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STATE OF COLORADO

COUNTY OF
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Subscribed and sworn to before me on this Z'l day of (ctk
Brown, as Principal of Valerian, LLC, a Colorado limited liability compa

[SEAL]

Notary Public

NICKOIE Q P*RRY

Notary Public
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State of Colorado
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My commission expires: (Q
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2009, by Susan

EXHIBIT A
Insurance Requirements
1.

Workers' Compensation Insurance in accordance with applicable law, including employers'

liability.

Commercial general liability insurance in the amount of $1,000,000.00 combined single
limit bodily injury and property damage, each occurrence; $1,000,000.00 general aggregate.
Coverage shall include all major divisions of coverage and be on a comprehensive basis
including:
2.

premises operations;
personal injury liability without employment exclusion;
blanket contractual;
broad form property damages, including completed operations;
medical payments;
products and completed operations;
independent Contractors coverage;
coverage inclusive of construction means, methods, techniques, sequences, and
procedures, employed in the capacity of a construction Contractor; and
care, custody and control coverage.
Commercial automobile liability insurance in the amount of $1,000,000.00 combined
single limit bodily injury and property damage, each accident covering any auto.

3.

All coverages specified above, with the exception of commercial automobile liability
4.
insurance, shall waive any right of subrogation against the District and its directors, officers and
employees. The policies shall state: "Permission is expressly granted to the insured to waive any
right of subrogation against an individual, firm or corporation, provided such waiver is executed
in writing prior to any occurrence giving rise to claims hereunder."

